
Excerpts from the Cal/OSHA Info Publication
https://www.dir.ca.gov/dosh/dosh_publications/osha_userguide.pdf

· Closing Conference…. Listen to what they say, but watch what they do….Begin Poker Playing
· Informal conference – Following receipt of a citation or notice, an employer may request an informal conference with the Cal/OSHA district manager.  The conference may be conducted within 10 working days of citation issuance or any time prior to the scheduled date of an appeal hearing if a formal appeal is filed with and accepted by the Appeals Board. At the informal conference, the employer may discuss requests for extension of abatement dates, evidence that indicates that no violation exists, proposed penalty amounts, violation classifications, or any other matter relating to the health and safety investigation.
· Occupational Safety & Health Appeals Board - Upon receipt of a citation, the employer may appeal to the Occupational Safety and Health Appeals Board in reference to the existence or nature of the violation, proposed penalty, or abatement requirement. Any appeal must be initiated within 15 working days of receipt of the citation by a phone call (www.dir.ca.gov/oshab/contact_ us.html) to the appeals board office or via the website (www.dir.ca.gov/oshab/oshab.html) through the OASIS online appeal system. The Appeals Board website also includes forms and instructions for completing the online appeal initiation process. If an employer fails to notify the Appeals Board of their appeal within the 15-working-day limit and submit appeals paperwork as required, and if no notice is filed by an employee or employee representative within that time, then the citation becomes a final order not subject to review by any court or other agency, including Cal/OSHA, regardless of the date of a scheduled informal conference with the district office.……Appeals Board reconsideration decisions may be appealed to Superior Court.
Controlling Cal/OSHA Policy and Procedures

	C-1B1
	Documenting the Existence of a Violation
	7/22/19

	C-1B2
	Documenting the Classification of a Violation
	7/22/19

	C-1B3
	Documenting the Penalty Adjustment Factors of a Violation
	5/24/17

	C-20
	Informal Conference (Cal/OSHA 20)
	8/5/11

	C-23
	Appeals and Hearings
	10/10/00

	C-2
	Citation, Notification of Penalty and Verification of Abatement (Cal/OSHA 2, 2X, 160, 161 and 161A)
	6/2/08

	C-3
	Special Order (Cal/OSHA 3 and 3X)
	2/29/12

	C-4
	Notice (Cal/OSHA 4 and 4X)
	2/1/95

	C-5
	Information Memorandum (Cal/OSHA 5 and 5X)
	2/1/95

	C-6
	Order to Take Special Action (Cal/OSHA 6 and 6X)
	6/21/12



B. DOCUMENTING THE SAFETY ORDER VIOLATED
    1. Title 8 Safety Order Group
Compliance personnel shall specify which group of safety orders are applicable to the type of workplace inspected. If more than one group of safety orders may be applicable, compliance personnel shall consult with the District Manager to determine which group of orders should be cited.
    2. Title 8 Safety Order Section Number
Compliance personnel shall make certain that the violation to be cited correctly corresponds to the Title 8 section and subsection number which is applicable to the violation. A correctly cited section may include as many as four subsections.
    3. Particularity Requirement
Compliance personnel shall ensure that each citation item describes with particularity the nature of the cited violation by incorporating the following information into the description of the violation:
a. A reference to the specific section and subsection of the California Code of Regulations, the California Labor Code, or, in rare instances, the California Health & Safety Code, alleged to have been violated; and
b. A description of the equipment, process, condition or other attribute of the employer's workplace which represents a violation of the cited standard.

C. ESTABLISHING AND DOCUMENTING EMPLOYEE EXPOSURE
    1. Employee Exposure at a Multi-Employer Worksite
Before adoption of 8 CCR Sections 336.10, only the employer whose employees were actually exposed to the violative condition could be cited or a violative condition. Beginning in January of 2000, Labor Code Section 6400 and 8 CCR Section 336.10 now permit the Division to cite, in specified circumstances, an employer who is responsible for a violative condition, e.g., a creating, controlling and/or contracting employer, regardless of which employer's employees are exposed to the violative condition. See P&P C-1C.
NOTE: The term "employee" means every person who is required or directed by any employer to engage in any employment, or to go to work, or be at any time in any place of employment (Labor Code Section 6304.1), including any state prisoner engaged in correctional industry, as defined by the California Department of Corrections (Labor Code Section 6304.2).

    2. Establishing Employee Exposure
        a. Observed Employee Exposure -- Uncommon Situation
Employee exposure can be established if compliance personnel directly observe or witness exposure of the employee(s) to a hazard which is a violation of a Title 8 Safety Order.
        b. Unobserved Employee Exposure -- More Common Situation
Employee exposure can also be established if compliance personnel obtain witness statements or other admissible evidence which indicates that employees were exposed to a hazard which is a violation of a Title 8 Safety Order.
NOTE: If a citation is based on unobserved exposure, the citation shall be issued no later than six months after the occurrence of the violation.
EXCEPTION: When the employer's concealment of a violative condition by failure to comply with a Title 8 reporting requirement results in the Division's inability to discover the violation within the six-month period, the deadline to issue a citation or notice may be extended to six months from the date the Division discovers the violation. However, upon discovery of such a violation, the Division has only six months in which to issue the citation or notice.
        c. Zone of Danger
(1) To establish a violation, compliance personnel shall document that the employee(s) came within the "zone of danger" associated with the violative condition, i.e., in such proximity to the hazard that there is a reasonable basis to conclude that employee exposure to the violative condition has occurred.
            (2) Employees can come within the zone of danger of the hazard while:
                i. Performing work-related duties;
                ii. Pursuing personal activities during work hours; or
                iii. Employing normal means of ingress and egress to their work stations.
    3. Documenting Employee Exposure
Compliance personnel shall document employee exposure for every violation by obtaining one or more of the following types of evidence
a. An oral or written statement from the immediate supervisor of the exposed employee(s), which may include an admission that a violation has occurred;
            NOTE: Compliance personnel should attempt to obtain a signed written statement whenever possible.
        b. An oral or written statement from exposed employee(s);
            NOTE: Compliance personnel should attempt to obtain a signed written statement whenever possible.
        c. Photographs of the place of employment demonstrating the violative conditions, machinery or equipment 
 d. Any relevant documents, e.g., autopsy reports, job duty description for exposed employees, and the employer's personnel and safety policy guidelines; or
        e. A written statement by compliance personnel setting forth an eyewitness account of employee exposure.
    4. Employee Exposure Not Needed for a Regulatory Violation
        Evidence of employee exposure is not required to establish a regulatory violation.

§1598. Traffic Control for Public Streets and Highways.        SERIOUS
 (a) Where a hazard exists (1) to employees (2)because of traffic or haulage conditions (3) at work sites that encroach upon (4) public streets or highways (5), a system of traffic controls (6) in conformance with the "California Manual on Uniform Traffic Control Devices for Streets and Highways, September 26, 2006," which is herein incorporated by reference (7) and referred to as the "Manual", published by the State Department of Transportation, shall be required (8) so as to abate the hazard (9).
Note: Additional means of traffic control, such as continuous patrol, detours, barricades, or other techniques for the safety of employees may be employed.

Elemental Analysis
	Elmnt
	Description
	Evidence
	Type
	Strength

	1
	Where a hazard exists
	ID & name hazard
	
	

	2
	To employees
	ID name/title of worker
	
	

	3
	Because of traffic or haulage conditions
	Describe traffic/speed
	
	

	4
	Work sites that encroach
	Describe project/activity
	
	

	5
	Public streets or highways
	ID
	
	

	6
	System of traffic controls
	ID
	
	

	7
	IAW CMUTCD
	Ref. Appropriate Section
	No?
	Vague/
Ambiguous

	8
	…Shall be required
	Imposed duty – yes/no
	
	

	9
	To abate the hazard
	Reason for duty
	
	



§3203. Injury and Illness Prevention Program.         SERIOUS
 (a) Effective July 1, 1991 (1), every employer (2) shall establish, implement and maintain (3) an effective Injury and Illness Prevention Program (Program) (4). The Program shall be in writing (5) and, shall, at a minimum:
(4) Include procedures (6) for identifying and evaluating work place hazards (7) including scheduled periodic inspections to identify unsafe conditions and work practices (8). Inspections shall be made to identify and evaluate hazards (9).
(A) When the Program is first established; (10)
EXCEPTION: Those employers having in place on July 1, 1991, a written Injury and Illness Prevention Program complying with previously existing section 3203.
(B) Whenever new substances, processes, procedures, or equipment are introduced to the workplace that represent a new occupational safety and health hazard (11)  ; and
(C) Whenever the employer is made aware of a new or previously unrecognized hazard(12).

Elemental Analysis
	Elmnt
	Description
	Evidence
	Type
	Strength

	1
	Effective July 1, 1991
	Date of Insp
	
	

	2
	Every employer
	ID
	
	

	3
	Establish, implement and maintain
	Historical Docs
	
	

	4
	Effective IIPP
	Definitions?
	
	

	5
	Shall be in writing
	Doc
	
	

	6
	Include procedures
	Specific to activities
	
	

	7
	for identifying and evaluating work place hazards
	Historical Docs
	
	

	8
	including scheduled periodic inspections to identify unsafe conditions and work practices
	Specific to activities
	
	

	9
	Inspections shall be made to identify and evaluate hazards
	Specific to Subject/object
	
	

	10
	(A) When the Program is first established;
	
	
	

	11
	(B) Whenever new substances, processes, procedures, or equipment are introduced to the workplace that represent a new occupational safety and health hazard
	ID specific subject/object/hazard
	
	

	12
	(C) Whenever the employer is made aware of a new or previously unrecognized hazard
	Proof of knowledge
	
	


		
Cal Labor Code Section 6306
(a) "Safe," "safety," and "health" as applied to an employment or a place of employment mean such freedom from danger to the life, safety, or health of employees as the nature of the employment reasonably permits.

(b) "Safety device" and "safeguard" shall be given a broad interpretation so as to include any practicable method of mitigating or preventing a specific danger, including the danger of exposure to potentially injurious levels of ionizing radiation or potentially injurious quantities of radioactive materials.

California Labor Code Section 6317
If, upon inspection or investigation, the division believes that an employer has violated Section 25910 of the Health and Safety Code or any standard, rule, order, or regulation established pursuant to Chapter 6 (commencing with Section 140) of Division 1 of the Labor Code, or any standard, rule, order, or regulation established pursuant to this part, it shall with reasonable promptness issue a citation to the employer. Each citation shall be in writing and shall describe with particularity the nature of the violation, including a reference to the provision of the code, standard, rule, regulation,
or order alleged to have been violated. In addition, the citation shall fix a reasonable time for the abatement of the alleged violation. The period specified for abatement shall not commence running until the date the citation or notice is received by certified mail and the certified mail receipt is signed, or if not signed, the date the return is made to the post office. If the division officially and directly delivers the citation or notice to the employer, the period specified for abatement shall commence running on the date of the delivery.
The division may impose a civil penalty against an employer as specified in Chapter 4 (commencing with Section 6423) of this part. A notice in lieu of a citation may not be issued if the number of first instance violations found in the inspection (other than serious, willful, or repeated violations) is 10 or more violations.  No citation or notice shall be issued by the division for a given violation or violations after six months have elapsed since occurrence of the violation.


Some Potential Grounds for Appeal – Checklist 
	
	Appeal Argument
	Rebuttal/Counter Argument (Support Evidence)
	Strength

	1
	The Div. does not have jurisdiction over the subject place of employment
	
	

	2
	The inspection(s) was invalid
	
	

	3
	The Citation does not give notice of the violation and/or is otherwise defective
	
	

	4
	The safety order cited is vague and/or ambiguous
	
	

	5
	The citation was not issued timely
	
	

	6
	An exception to the safety orders exempts compliance
	
	

	7
	The citation does not allege a violation of that safety order which most appropriately pertains to the alleged violation
	
	

	8
	Independent employee action
	
	

	9
	It is impossible to comply with the safety order
	
	

	10
	The citation was issued to the wrong employer and/or a non-existing employer
	
	

	11
	No employee of Appellant was exposed to the alleged violation
	
	

	12
	The citation does not correctly identify a location at which employees of Appellant were working
	
	

	13
	Appellant had no actual knowledge, nor, with the exercise of reasonable diligence, could have known, of the existence of the alleged violation
	
	

	14
	Appellant acted as a reasonably prudent employer, having no reason to anticipate the existence of any hazard
	
	

	15
	Appellant acted with due diligence to comply with all regulatory requirements
	
	

	16
	Appellant contends it had a reasonable expectation of privacy to be free of governmental inspections at its private place of employment, which place of employment was the subject of the inspection of the Div. in this matter; that the inspection which did occur was illegal and in violation of Appellant’s Fourth Amendment rights as no designated person of Appellant authorized the inspection conducted by the Div. of said place of employment; that no inspection warrant was obtained to conduct said inspection, nor did the inspection occur pursuant to some other exception to the warrant requirement of Labor Code 6314(b)
	
	



“Appellant reserves the right to plead and present any and all available defenses up to and including the date of any hearing to be conducted in this matter”.

Reporting Accidents/Serious Injuries/Illnesses and Investigations
http://www.dir.ca.gov/DOSHPol/P&PC-36.HTM

DIVISION OF OCCUPATIONAL SAFETY AND HEALTH.
POLICY AND PROCEDURES MANUAL
ACCIDENT REPORT  P&P C-36

AUTHORITY: California Labor Code Sec. 6302, 6313, 6315.3, 6317, 6409, 6409.1, 6409.5, Health and Safety Code Sec. 105200 and Title 8, California Code of Regulations, Section 330(h) and 342.

See below excerpt

“C. INVESTIGATION OF AN ACCIDENT REPORT
    1. Mandatory
        All accident events resulting in a fatality, serious injury or illness, pesticide poisoning, serious exposure, or "catastrophe" shall be investigated by the District Office. Labor Code Section 6313(a).
            
	EXCEPTION: An investigation shall not be conducted if the District Manager determines that one of the following conditions exists: (a) information contained in the Cal/OSHA 36(S) cannot be substantiated; (b) no employer-employee relationship exists; (c) the Regional Manager and the Legal Unit agrees with the District Manager that jurisdiction does not exist over the accident event; or (d) the fatality, injury, illness or exposure was not work-related, e.g., a heart attack, stroke or other medical events not related to working conditions.” 


